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and it is entitled to no weight in your 
deliberations. 
Each defendant has pleaded not guilty. 
The government has the burden of proving 
guilt beyond a reasonable doubt with respect to 
each element of each offense charged. This 
burden never shifts and remains on the government 


throughout the trial. 


A defendant need not take the witness 
stand and you may draw no inference unfavorable 
to him because he does not testify. You may 
not consider the fact that a defendant djd not 
testify. 

A presumpti-n of innocence remains with 
a defendant throughout the trial and will be 
considered by you in your deliberations. 

A reasonable doutt weans a doubt 
sufficient to cause a prudent person to hesitate 
to act in the most important affairs of his life. 
A reasonable doubt may result from the evidence 


produced or from failure to produce evidence. 


BcST COPY AVAILABLE 


Pinding an indiviaual to! 
of committing a felony and subjecting him to 
the possibility of criminal penalties is most 
serious and you will consider this fact in 
determining whether you have a reasonable doubt. 
Nevertheless, if at tne end of the trial you 
are convinced beyond a reasonable doubt that & 
defendant is guilty of | “rime ay charged, then 
you should find him quilty of that crime. 

Mr. Mackey and Mr. Nelson are charged 
with violating two provisions of the United 
States Code, SGection ]341 anc 
Title 18. 

There are #8 number of dates in the 
indictment, but the precise date need not be 


n 


proven, an approximation 18 sufficient. The 


relavant portion oOo! Section 1341, whach 48 


statute, reads as 


ver, having devised or intending 
to devise any scheme or artifice to tefraud, 


or for obtaining money OF property by means 


{ false or ! ud ’ retenses, representations, 


or promises . he purpose of executing 


auch scheme or artifice or attempting so to 

do, places in any post office or authorized 

depository for mail matter, any matter or 

thing whatever  .o be sent or delivered by the 

Postal Service, or takes or receives therefrom, 

any such matter or thing, or knowingly causes 

to be delivered by mail according to the 

direction thereon, or at the place st which it 
to be delivered by 


whom it is addressed, any such matter or thing, 


"shall be guilty of an offense against the laws 


of the United States." 

1 will explain the meaning of this 
provision in some « , but what you should 
note for the moment and sar in mind the 
gist of the offense whic s charged in the 
indictment is the willful misuse of the maiis 
in carrying out or attempting to carry out a 
scheme to defriud as charyed. The mails rust 
have played a signif.cant part in enabl 
the defendant to carry on 2 fraudulent scheme. 
Use of the mails must be an integral part of 
the mode of operations. T'e reason for that 


is if it isn't, then the prosecution does,'t 


15396 
belong in the Federal Court, and that is why 
it is here. 

Section 2 of Title 18 of the United 
States Code readse as follows: 

“Whoever commits an offense against 
the United States or aids, abets, counsels, 
commands, induces or procures its ccmmission, 
ig punishable as a principal.” 

“Whoever willfully causes an act to 
be done which if directly performed by him or 
another would cre an offense avainst the United 
States, is punishable as a principal.” 

That is the aider and abettor provision 
of the law, and I will explain that to you in 
a moment. B you will note that Section 2 
permits the g : ndant to be 


? 


established proof thr* he personally 


constituting the offense if he 
sr in the commission of 
d the requisite criminal intent. 
The indictment charges twenty distinct 


crimes for counts, and you must consider each 


count separately as to each defendant. 


Richard Taylor ‘> mentioned as a defendant in 


eacn separate 


arately by you. 


sidering 


naants 


rather long indictment, and what I have 
is I have had e ‘Yeroxed copy made that 
help you in your consideration and you 
be able to take ic in with you and you 
see each covnt, and then you will come 
in and you will be asked: 
As to Count One as to the defendant 
Mackey, guilty or not guilty? 
Then, As to the defendant 
guilty or not 
‘ont Two 
hen 
these other Inte Ww y tK he mailing 
back of checks, and you will be abie 
this in with you (indicating). 
to the cler« and he wil 
Madam Forelady, a8 sccn as 
deliberate. 
tally, I hive also nad prepared 


thi.» - exhibit List which shows ail th 


defendants’ exhibits, se if you want any exhibit 


you cin refer to it by letter in a note, or you 


can ask for al) of them, whichever you prefer. 


Also the governnent's axhibit list, the 


same, and the witnesses called by the govern- 


ment in case you shovid want some of the 
testimony read. 

Try to be very precise, after all, we 
don't want to re-read the whole recerd and 
sit here a week while we re-read everything, 
so unless you really need it don't ask for it 
and then try to be precise. 


the witnesses called by the 


you with 
pencil and paper : you can rk readily. 


thie whole indictment, 


Counts One through Fifteen - - 
ne to read all the 
indictment in view of the fact that I am going 
to send it in? 
Mir. MC CARTHY: I don't feel it is 
necessary. 
MR. WOLF: I don't either. 


THE COURT: What do you think? 


4ust summarize 


It charges that Mr. Mackey was president 
and Mr. Taylor was vice-president; 
That Mr. Nelson was secretary-treasurer 
of Mackey ; 
a corporation 
1972 
about March 
and intended to cevise a 
ospective stereo tape 
it a&S part of the scheme they 
istributorshi}; Mackey Listributors, 
hey caused advertisernents to be 
piaced in various newspapers and atteupted to 
induce people to purchase stereo tape distributor- 
ships telling them that there would be professional 
locators, and other aspects, including that they 
would make approximately a dollar on each sale 
of tape and that the cabinets would be restocked, 
and the like; 


That major label, first quality tapes 


wovld be supplied, that skilled professional 


La) 


é 
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19 


tw 
- 


ra 
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locators would iocate the cabinets, that they 
would be provided these locations and the 
tapes and the cabinets within two or three 
weeks after payment in full; 

And then there was the one year money- 
back guarantee and that there vould be provision 
for relocations 


That literature was prepared incicating 


wned subsidiary of Jerome Mackev Judo, Inc.; 


That a list of references of purported 


successful clistributors were furnished? knowlng 
that the were false 


and that various falee statements were 
made when the distributors asked wh there had 
been a failure to perfor 

And that various advertisements were 
piaced in newspapers. 

Those are Counts One tnrough Fifteen, 
but there is no Count Thirteen. 

For example, Count One charges that on 
or about August 17, 1972 there was mail from 
iong Island to Minneapolis Star Tribune, 


Minneapolis, Minnesota, an advertisement for 


A-24 
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insertion there as a part of the scheme, and 
then all of these others, and Fifteen is to 


the Journal Garette in Ft. Wayne Indiana. 


Now, Counts Sixteen through Twenty-one 


re-allege everything in the first counts and 


alleyes that as a part of the scheme they 
received various pieces of mail. For example, 


“cunt Sixteen recites that on or about December 


» | . : 

14th a check fcom Paul Suk, and so on, and it 

is from different people as charged, and you 
} - 

will see that. 


Now the government, in order to prove 
juilt under the mail fraud statute, must prove 
three essential elements beyond a reasonatle 


doubt: 


First: The act or acts of having deviged 


and having intended to de vise a scheme or 
artifice to defraud certain Jistributor- 
customers out of money or credit by means of 
talse or fraudulent representations concerning 
the product and the secvices to be provided by 
Mackey D.astributors, Iinc., the financial state 
of Mackey Distributors, and the reason for the 


company's failure te perform contracts as 
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2 | chargeu n ti ! Cmer 
The first thing is that they entered 

4 || into a fraudulent schame. 

rhe second, the act or act» of piacing, ‘ 
6 or causing to be placed, in an authorized 


aepcsitory for maii, envelopes containing 


] , 
: & advertisements intended to be sent or celivered 
= 9 by the United States Postal Service, as ¢ rqged 
; 10 in Count ne throuah FifteeX of the Indictm t, 
‘ *- 
\ | 
1 \ 
1] no ‘hirteer and the act or acts of taking and 
. \ 
; Le rzceiving or causing tec Le ken \ recelve } 
| 
¥ 1a fron. the United Ste*es mails and Ae ém% the 
\ j ‘a 
. 14 checks in the remaining counts ha th received 


allegedly. 


nite 


specific intent to carry out : © essential ste; 


in 


defraua, a cnarged. 
22 crimes chargea, you must find t tne defendant 
wau a 


fraudulent schere at the time the ailing. 


4 


If he 


hat mailing, he 


can.ot be convicted of the pricr mailing, but 


he could be convicted of any subsequent wailing. 
You see that. 
use of the mails must have been 

necessary to effectively carry out the scheme. 
In addition, a defendant would have to have 

dge that the use of the mails would foilow 
in the ordinary course ef Lusiness or reasonably 
have foreseen thet there would be the use of the 
mails. efendant would nave to know or have 
reason to believe the same, for example, that 
tre advertising acency would use t! mails 
place advertisements in newspapers in vartous 
warts of the country. Similarly, he would have 
to know or have reasonably foreseen that tne 
galesmen or Customers would mail the checks from 
various parts of the country to the headquarters 
on Long Island. 

scheme" i “artifice,“* as used 

in the statute, include ary plan or course of 
action intended to deceive others, and to obtein, 
by force or fraudulent pretenses, representations, 


or promises,money from persons so Ceceived. 


A statement or 


false or fraudulent within the meani 


statute, if known t be untrue 


caused to be made with the intent 


You may ask yourself, for 


defendants label tapes, 


tapes inter supply them? 


that i we all, 


wi.at qeneral sense. 


A statement is false if it » 


when made, and was then known to be 


the person making t or causing i 


"false or fraudulent repre 


by of halt-+c 


e made statements r 


may b 


concealment of material facts or by 


as well as by affirmative statements 


The use of the United 


furtherance of the scheme to defraud 


essential element of the offense 


is not necessary that the defendant 


actual matling. It is sufficient if 


were in fact used to carry out the 


af the use of the mails by a 


someLody else was reasonably 


to 


example, 


States 


charaqed. 


scheme, 


particivant 


foreseeable or 


ng of the 


and made or 


deceive. 
did 
top-tune 
T think 
know 
as untrue 
untrue by 
made. 
sentation” 
uth or the 
innuendo 
Or acts. 
mails an 


It 


the mails 
and 


or 


was 


Known and to be occrrin in the usval and 


regular course of that scheme, necessarily. 


? | 
a The use of the mail must bear a substantial 
b || relat .onship to the scheme. Under the statute 
6 |i the sending or receiving of mail must be for ‘ 
i 
| the purpose of executing the scheme. Thus you | 
; | 
R |} must find that the mailings played a signigicant | 
oa g |i part in enabling the defendants to obtain money 
10 |! fraudulently, that is if ycu decide, of urse, 
11 that they did obtain money that way. | 
| 
12 Incidentally, it 15 not necessary that , 
| 
13 a defendant actually himself receive money if | 
| 
14 || he is a part of the scheme, if he is, if he | 
15 wants to benefit himself or another, that is | 
{] P | ‘ 
If sufficient. . 
i 
7 | In order for the defencants to be guilty | 
A re , | 
18 of Counts One through Fifteen, it is necessary 
i! | 
19 | that the elements in the case establish Leyond 
° | | 


20 | : 1 reasonable doubt that the envelopes containing 

2 || the advertisements were willfully mailed, or 
caused to be mailed by the accused, with the 

) intent to help carry oat some essential step 


o4 tn the execution of the scheme to defraud 


alleged in the indictment Similariy, fox 


ount 


be established that 


>ixteer 


throu: 


ne, it 


must 


the defendants receive4 


Or caused to be received the checks that are set 


forth in thc 


se 


counts with the 


intent that 


the fraudulent scheme alleged in the indictment 


the specific 
law forbids 
purpose to 4d 
To a 
knowi 


to act 


to deceive 


Causing some 


ordinari 


that is 


i} erately, 


inteni CC 


isobey or 
Cc with, 


ngly and 


finance 


ly 


ial 


ac 


Gisregard 


“intent 


with t} 


for t 


« 


loss 


ana 


willful and 


1a 


intentional if 


ly, with 


something the 
the bad 


the law. 


purpese of either 


another, or 


bringing about some financial gain to oneself 


Or some fina 


nsial 


qain 


to 


another a 


and I say 


y 
4 


you don't have to actually gain anything fro: 


the scheme i 


An a 


because of inadvertence, 


n order 


Ct is 


to 


Le 


not knowina 


if 


jullity. 


it is conmitted 


carelessness, negl1} 


Stupicity, or some other non-crimina] reazon. 


You should 


you are not 


satisfied 


acguit 


beyond 


the 


A 


defendants 


i¢ 


reasonable oubt 


tnat they knew «!f the fraudulent activities 
of others in the ~apany and permitted these 
activities to continue when they should have 
stopped them ana had full power to stop thems, 
or that they themselves engaged in such 
activities. 

One may not willfully and intentionally 
remain ignorant of a fact important and 


material t h onduct in ord > escape the 


The defendants could not deliberately 

their eyes to what was going on around 

in order to permit them to contend that 
were deceived by their associates. 

The state of mind of a defendant must 
be inferred from the circumstances as revealed 
by the evidence and on the basis cf your 
common sense and general experience. 

Under the mail fraud stetute, each 
separate use of the mails in furtherance of 
the scheme to defraud constitutes a separate 
offense. 


Now there is a point with respect to 


what we call venue or the place at which a 


me say 4 word 


Pulton Street, in Hempstead 


Distribu ors, Inc. is within the Fastern 
District of New York, that is the district 


where we sit, and %0i ifth Avenue and 


lictrict ¢ 
ferent court, Federal 
a defendan 
11) ut: 
: mplet ea 
oupleted in thar one 
prosecuted i district 
offense was Legun or contin 
ubstantial part of what 


here, even though a4 part of it was done elsewhere, 


then this is the preferred court to try this case. 


As I told you, Mr. Mackey and Mr. Nelson 
have also been charged under Section 2 of Title 18. 


This section permits a defendant to be found 
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juilty if you find that he aided and abetted 
the violation of the mail fraud statute. 

In order to find aidinae or abetcing, 
it is necessary to find that a defendant will- 
fully and knowingly associated himself in some 
way with the criminal venture charged and that 
he willfully part.icipacred in it as he would 


something he 5 bring about. 


ions as: 
willfully and knowincly associate 
himself with a criricral venture which used 


the mails as a part of a sc ne defcaud the 


distributor-customers of Mackey Di tributors? 


something 


his actions to make it 
succeed? 
If he did, then he is aider and 
apettor and he would be guilty. 


Nhoever aids, abets, counsels, commands, 


induces or procures the commission of a crime 


is punishable in the same way a2? & principal. 


1611 
There was evidence tis case of 

good character. tvidence of a defendant's 
good character is in the same category as 
other factual evivtence. This must be considered 
by the jury in its deliberations anc may, of 
itself if believed, create a reasonabie doubt 
where otuerwise no such doubt would exist, but 


should consi t onv 1« 


cri-ica] factual 


then the 
orders know 
their money and not get what they paid for. 

It is not a crime to fail in business; 
it is not a crime to be a business “van and 
overly optimistic or even to be stupid as 
business man. Whether fraud or good faith 
failure was involved is for you "O° decide. 

Now so much for the law. 


Let me say a few words about the credi- 


bility of witnesses. You are the sole judges of 


the credibility of the witnesses and 
weight that their testimony deserves. 


assumption that 4 witness will speak 


truth may be dispelled by the rarance and 


conduct of the witness, by the « mer in which 
the witness testifies, hy the character of the 
testimony given, oF by contrary evidence. 


You should carefull; cruti 


indicate 
confirmation or conwre iction or indicates 
that the witness is or 

consi 

intelligence or he intellig: and state 
mind, partisanship in the prosecution or defense 
of the case, the relationship the witness bears 
to each side and the extent to which there has 
been support or contradiction Also, the fact 
that a witness, and there was one witness 
formerly 4 defendant, Mr. Taylor, nas been 
convicted of a crime may pe considered by you 


as evidence of lack of morality which maxes it 


more likely that he will lie on thé witness stano. 
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Tastimony of someone like Fisher or 


Taylor neede to be carefully scrutinized by 


you because they testified they were co- 
conspirators in effect. In the first place, 
the fact that a witness committed a crime of 
fraud shows a defect in his character that 
may have made him more likely to lie on the 
In the second place, he 

e punished for his own offense so that 
may try to court the prosecutor's favor 
avoid some degree of punishment himself 
testifying in ‘turn for sone advantage 
expects to 

If you believe that a witness has 
fully sworn falsely before you with respec 
a waterial fact, you may disregard his or her 
testimony completely. But, a witness may 
mistaken in part and accurate in part, and you 
have to decide that. 

Each of you is entitled to your own 
opinion, but you should carefully and respect- 
fally, as I am sure you will, iisten to each 
other, and you should not hesitate to change 


your opinion if you believe somebody else is 


Remember, your decision must be your 


Any verdict must be unanimous. 

Your oath sums up your duty, and that 
is without fear or favor to any person, you 
will weli and truly try the issues before these 
rarties ac 
in court 
United States. 

Now 1 will see you lemen at 

F,, Dut 4 fe any reason 
now exciis lw nates? 


donor. 


« ) : a ae 
rOour alternates are 


(Oo discuss this case 
with each other or with anybody else until 
after the verdict is in. 

Is that 
Thank you very much. 


THE CLERK: Tomorrow morning 10:00 o'clock. 


(At this point the four alternates 


left the courtroom.) 
TRE COURT: All right, gentlemen, 
may I see you at side bar? 
(The following occurred at side 
bar without the hearing of the jury.) 
MR. MC CARTHY: Judge, J respectfully 
ex *pt to your Honor's additicn to Page 5 
of your Honor's charge, and that is wu} 
respect to separate verdicts, it was a coment 
th you made that the jury consider the 
cooperation with each other, end I believe 
nisleading in that it might 
association 
THE COURT: Yes. 
(Judge Weinstein then addressed the 
jury as follows): 
THE COURT: There is no guilt by 


association, you understand that, merely 


because people may be related or in business 


together doesn't mean that they are guilty, 
that is if one is guilty the other is guilty. 
I didn't mean to imply that at all. 


Each person has to be considered 


sepa ately as to each count. 
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mACKEY Didi Kips ORS, INC. 


gees: 175 FULTON AVENUE * HEMPSTEAD * | YORK 11550 ¢ SUITE 209 SS 


TO: Mackey Distributors, Inc. Distributors 
FROM: R Executive Vice Presi 
DATE: September 22, 


SURIFCT: Change in ordering tapes. 


tape orders from our dist 
S of Hemps 1d, New York 


n accord, 


ve) ‘ 


meciately, all 


v 


the future, you will call in to (516 
mail them to our Hewnste »ffice llow four or 
delivery. All orders “ be delivered to your 
LES vans or may Le picked up at our Hicmpstead 

option. 
above rentioned 
fill on your 
the availability 


If you should hav 
please feel free 


Richa ra EE. 
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DEFENDANT'S EXHIBIT LIST 


‘EXHIBIT DESCRIPTION : 


. 


Three checks on Mackey Distributors, Inc. - Check 
“ $16 dated 11/22/72 to MTM Sales Corp. = $500 
Check #10% dated 12/1/72 to “illiam Gunseli - $200 
Check #59 dated 11/1°/72 to Squire Grill - $1000 <Cash) 


D Check $593 to Sruire Grill dated 11/13/72-$400Cash) 


& FE Three checks on Mackey Distributors, Inc. on accougt 
_ Tihia ber 0/10- y] et oi S 13P4? 
it 
t Three cheeks on Mackey i listributorgs, Inc. 
ad 11/8/72 = 32179,.90 


One to ballas McCoy cat 
Check #22 dated 11/2:./7 


€ i?! 
2 to MIN Sales Corp - $732.°0 
Check #109 dated 12/;:72 


to MIM Sales Corp © S5°%.U9 


G Tetter from Taylor advising distributors to purchar~ 
taves from Bic Sales datec 42/42, 


ui Ivo Mackey Distributors, Iac. chects 
Check > for $1000 to Fdward Smith 
Check +12C dated 11/22/72 for cash $574.26 


Letter from Taylor dated 12/1/72 chanping warchoure 


et 


lease to M™ Caies Corp. 


J two chacks - $194 from Mackey's Distributors, Inc. 
2 to 8% J Fixtures - $2662.50 
/i'72 te i. H. Fisher - $1000, 


K , Mackey's Distributors, ‘nc. check #578 daced 
11/15/72 to lester H. Fisher - 350.00, 


fe 


Letter from Taylor daced 6/22/72 to Long Yeland 
Better Bueiness Bureau 


M Letter dated 127/:/72 row Mackey to Fisher. 


N Two checks from Taylor to Fisher both dated 11/17/72 
each for $1000.0), 


G Cheek ¥50€ daced 10/27/72 to B & J Fixcure - $16£6.67 __, 
Chec! £525 dated 11/2/72 to Robert McGovern - 92000. ao 


Deacripth 


Memo prepared by Edith Ciro 


Copies of Shipping Invoices to Gene Taylor 


Letter from Jeese “azlav, Esquire to Mr. Matser 


dated 4/25/73 


fhree checks 
Sales. 


BATCA CF 


CAP ELE DP 


GOVERNMENT EXHIBITS I. EVIDENCE 


Taylor letter of resignation. 


Letter of understanding bet. cen United States 
Attorney and Richard Taylor. 


Contract 10/1/72. 

Contract 11/1972 

3 pages cof Mackey Distributors, Inc. literature. 
Other Macrey Distributors, Inc. 


Jerome Mackey's Judo Inc. financial statement. 


resolution 


cibutors, 


gnature car »f Mackey Distributors, 
tributors, 
check payable 
o/ 26/14 


.son to bank. 


Corp. bank statement. 
of incorporation of Neltay Corp. 
checks of Neltay Corp. 
4 checks and 1 debit memo of Neltay Corp. 


Promissory 


‘ . : - 9 : bw a ' 
Assignment of Commissions of Mack Distributors, Inc. 


Closing statement. 
Assurance of compliance. 
Diamond letter dated 5/8/72. 


51 
J. L. Diamond check for $5,000. 


ee 


(a) 


Loan agreement. 


Sales agreement of Brodie - 2 pages. 
Sales agreement of Brodie - 6 pages. 
Brodie check. 

Thomas Connors contract. 

Newspaper advertisement. 

Connors check. 

Readers Digest. 

Fred Cole check. 


Newspaper advertising. 


Mort Flynn contract. 


Mort Flynn check. 


William Nelson letter to Mort Flynn dated 
4 


Newspaper advertising. 
Paul Suk contract. 

Paul Suk check. 

Zaslav letter. 

Suk letter. 

Dale Webi contract. 

Dale Webb ‘check. 

MDI letter to Dale Webb dated LEs2 2s Tes 
William Mellody contract. 
William Melloay check. 
Dennis Anderson contract. 


Dennis Anderson check. A-52 


1/9/73. 


Letter dated 11/4/72. 
Return receipt 11/6 
Return receipt 12/5 
Donald Anderson contract. 


Anderson check. 


advertising. 


Read contract. 


advertising and copy. 


‘ sent to Minneapolis Star & Tribune, 
Minn. 


~ t ale : - =* 7 1 md °% 
Edith Circ ing sheet of Mackey Distributors, 
ine. 


Certi f icate 


: Mackey Distributors, 
nc. 


WITNESSES 


KIRKWOOD 


BRODIE, 


DALE WEBB, 


<n 


MORT FLYNN, 


ate 


RICHARD 


indictment. 


FRED COLE, 


IAMOND, 


FISHER, 


WILLIAM 


ANDERSON 


~ 


RUSSELL 


Y METZGER, 


Lh 


THE GOVERNMENT 


distributorship 
distributorship 


distribut ship 


a distributorship 


distributorship 


a distributorship 


distributorship 


distributorshi 


Tac. 


r. Steiner Stipulated testimony of 
Assistant District Attorney Nassau Assistant District 
Attorney 


xo 


Dallas McCoy B & G principal and distributor 


Mackey Distributor and MTM 
principal 


Owner, Squire Grill 


William Chambers Characte 


AFFIDAVIT OF SERVICE 


CARNELA CARFORA, being duly Sworn, deposes and says: 
deponent is not a party to the action and is over 18 years 
of age and resides at 4 Ruth Dr, Hicksville, New York 
On April 26, 1976, deponent<=served the within 

brief and appendix upon David Tragér, Esy., the attorney 
for the appellee in this action by depositing a true dopy 
of the same enclosed in a post-paid properly addressed 
wrapper in a official depository under the exclusive care 
and custody of the United States Postal Service within the 


State of New York, 


Sworn to before m 


J 
a P 
\ Y , } of Fie \ J 
\ 
n ad verte} ’ 
4 
ered in Qucen e 


or Expres BMerch 30 


